


























33.

34.

35.

36.

attempt to defined the term “regional centres”. Evidence was given by Mr Greg Miles,
the Assistant Secretary in the Ministerial and Parliamentary Services Division of the
Department as to how the entitlements granted by the Determination were
administered:

Now, it's the case, isn't it that if a Member of Parliament claims entitiement for travelling on
parliamentary business and claims travel for that, they do not generally provide any
information to MaPS (Ministerial and Parliamentary Services) about what they are doing on
that occasion? ... That's correct.

And there is not a requirement of a Member of Parliament to provide that information? ...
No, there is not.

In 2007 the appellant received a copy of the Senators and Members Entitlements
Handbook 2007, which stated concerning the use of chauffeured hire cars:

Private chauffeured hire cars can be booked through COMCAR. COMCAR has
established a national panel of chauffeur-driven hire cars and executive taxi contractors
that meet particular service standards for use in lieu of COMCAR - or directly from a hire
car company offering reasonable commercial rates. At the conclusion of travel in a
privately owned chauffeured hire car, the passenger should sign the contractor's travel
docket detailing the kilometres, time and cost of the trip and ensure that these details are
forwarded to Ministerial and Parliamentary Services.

| observe that the Handbook does not place a requirement on a MHR to provide details
of the locations where the hiring begins and ends, suggesting that this information was
not considered relevant or important to the process of payment for such travel. The
Handbook requires the same information with respect to taxi hire.

Mr Miles gave the following evidence concerning the Department’'s approach to the
interpretation of the term “parliamentary business” in the Determination:

Now, the term Parliamentary business is not defined. Well, I'll ask you this first. You're
familiar, | assume, in your role with the Department of Finance over the last — did you say
eight years? ---In this particular role for about eight years, yes.

Yes. With the relevant legislation that establishes parliamentary entitlements? ---Yes.

And there is no definition of parliamentary business in the legislation, is there? ---No, there
is not.

Or any other document? ---No.
And it's not defined in the Senators and Members’' Handbook, is it? ---No.

And it's in fact left to members to determine whether or not they are travelling on
parliamentary business, isn't it? ---That's correct.

So, essentially, Members are required to self-assess whether or not travel is on
parliamentary business? ---That's correct.

Or, indeed electorate business? ---Yes.

Mr Miles testified that he could not say whether MHRs or Senators routinely travelled to
restaurants in Canberra at public expense because of the lack of detail provided about
their travel. He also agreed that in 2010, 75 percent of the appellant’s Cabcharge
transactions were completed by manual vouchers rather than electronically, and that
the appellant was not obliged to complete the transactions electronically. With regard
to the possibility that the size of a particular Cabcharge transaction could indicate to
those processing it that the travel was outside a MHR'’s entitlement, Mr Miles said:
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37.

The amount of money that a person pays for a trip is not itself indicative of whether or not
they're entitled to claim for travel for an authorised purpose, is it? ---No.

So for example, a large amount of money recorded in one transaction is not itself an
indication to the Department of Finance, a warning sign if you like, that this may not be
within entitlement? ---Well, | think if it was a very large sum of money it might trigger some
questioning but - - -

If we're talking thousands of dollars perhaps? ---Yes.

But an amount perhaps of two, three, four hundred dollars would not itself arouse
suspicion? ---No.

Nor would the location of travel in and of itself raise concern in terms of whether or not
travel was for an authorised purpose, would it? ---It may because there are restrictions
placed on travel in Canberra and its Canberra and 30 kilometres from Parliament House.

So in terms of being within a particular locational limit or something falling within a
requirement that travel be within a certain'zone, that might cause a problem but other than
that, in terms of what the person was doing or whether they were conducting authorised
business or parliamentary business or electorate business on that day, the location of
travel - - -? ---No.

- - - is not an indication to the Department of Finance as to what they might be doing there?
---No, that's correct.

So if, for example — | will ask you this first: are you aware that sometimes members will
travel on a trip what's referred to as “as directed”? ---Yes, that description is sometimes
provided, yes.

So they might use a hire car driver and then drive over a period of perhaps a couple of
hours, making a number of different stops? ---That’s correct.

If the Cabcharge card is processed electronically for that journey, that voucher or that
receipt from that transaction will eventually make its way to the Department of Finance? ---
Yes.

That will indicate a pick-up location? ---Yes.
And a drop-off location? ---That's correct.
And that's the only information that will be recorded on it? ---Yes.

So if the Department of Finance received a receipt that indicated a person had been picked
up from Parliament House and dropped off at Hughes then there would be nothing about
that receipt to indicate or cause suspicion to the Department of Finance, would there? ---
No, other than if there’d been - it's one of those things wherein just a general review if the
circumstances were described as from this point to that point and the information showed
that 500 kilometres had been travelled, we would probably ask a question.

If the answer came back that the travel was on parliamentary business then no further
inquiry would be made? ---Yes.

Mr Miles agreed that a MHR or Senator travelling from Parliament House to their home
would be entitled to car transport and they would also be entitled to claim for that
transport, notwithstanding that they stopped at a restaurant during the journey.
Significantly, Mr Miles gave the following evidence concerning travel by MHRs or
Senators with members of their staff:

Well, if a Member of Parliament travels for the purpose of having a meeting with a member
of staff, to discuss matters occurring in Parliament, or that might occur in Parliament, that
could be claimed as Parliamentary business could it not?... Well, as you said before it'd be
a matter for the Member to determine.
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The Magistrate’s reasons

38.

39.

40.

After setting out the facts, which were largely not the subject of dispute, the Magistrate
examined the content of the vouchers completed by the appellant on each of the three
journeys the subject of the charges “in order to ascertain whether, in whatever order
they were, they might be seen to honestly represent the travel which was undertaken
on the relevant occasions”. Her Honour then compared the description of travel on the
vouchers with the travel actually undertaken during each of those journeys. She
considered it “implausible” that trips to wineries in rural locations could be described as
a journey to the “suburbs”. As it is a matter of some significance, | will set out her
Honour’s reasoning on this issue in full: .

The first is whether, even assuming this to be the defendant's usual practice, trips to
wineries in rural locations might in anyone’s honest view be said to be reflected by
recording a location of suburbs. This is implausible. There was nothing to prevent the
defendant from using a different descriptor, and indeed, in the bundle tendered in relation
to the [tendency] application, on occasions he described travel from Buderim and Brisbane,
as well as the more generic Suburbs.

The Magistrate concluded that the appellant intentionally misrepresented the travel that
he undertook on each of the three days in the vouchers he filled out. She then
concluded, correctly in my opinion, that there was no limitation on the definition of
travelling on parliamentary business which required it to be exclusive of all other
purposes, although the mere fact that an incidental work issue may arise during a trip
for personal reasons was not sufficient to convert that travel into travel for
parliamentary business. Her Honour then said:

A review of the travel undertaken shows a fairly meandering trip to a number of wineries on
the first and second occasions with only short stays at each and a longer period at one
particular winery on the third occasion but associated with a short visit to another nearby
winery thereafter.

The times spent on each occasion are consistent with either tastings, or in relation to the
longer stay at Poachers Pantry, Wylie Trout on the third occasion with having lunch. The
fact that on the first occasion the defendant apparently showed signs of having consumed
alcohol, as observed by Mr Green, is consistent with attending the wineries for the purpose
of tasting wine. The fact that on the second occasion the defendant made a purchase,
most likely a bottle of sparkling wine, according to the price paid at Gallagher's Wines, is
consistent with attending the wineries for the purpose of purchasing wine.

The timing of the attendance at... the Poachers Pantry, Wylie Trout Winery, on the third
occasion along with the time spent and the invoice paid are consistent with attending to
have lunch. The subsequent short attendance at another winery suggests attendance for
wine tasting.

Whilst this characterisation of the trip strongly suggests that the defendant attended the
wineries on each of these three occasions for personal reasons, in the absence of anything
further no inference to that effect could be drawn. However, the prosecution also points to
the defendant’s dishonesty in completion of the manual Cabcharge vouchers.

The Magistrate considered that it was unnecessary for her to attempt to define the
meaning of “parliamentary business” for the purposes of the Determination, as the
parties had agreed that if the purpose of travel was purely personal then the question
of what amounted to parliamentary business did not arise. Her Honour also correctly
noted that it was not for the appellant to prove that he was travelling within his
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42.

entitlement, but that the onus fell on the prosecution to establish beyond reasonable
doubt that he was not.

The crux of the Magistrate’s decision is found under the heading “Consideration”. Due
to the importance of this material, | will set it out in full below:

The prosecution and defence provided slightly different interpretations as to how section
135.1 (5) should be applied. | am satisfied that the analysis of the elements provided by the
defendant correctly reflects the way in which this section should be applied. That is, in
order to make out the charges the prosecution must establish that the defendant engaged
in conduct, being a physical element and that he intended to do so, that being a [fault]
element. The prosecution is also required to establish that the defendant's conduct in
causing ‘a substantial risk of loss was dishonest, according to the standards of ordinary
people and that the defendant knew it was.

The prosecution is further required to establish that the defendant's conduct, in fact,
caused a substantial risk of loss to another person, being the physical element and that he
knew or believed that it would cause a substantial risk of loss to another person, that
knowledge or belief being a fault element. There was agreement that the relevant person is
a Commonwealth entity and that the relevant Commonwealth entity in this case is the
Department of Finance and Regulation (sic).

| am satisfied beyond reasonable doubt that the defendant was dishonest in completing the
Cabcharge vouchers on each of the three days in question. The dishonesty was him
misrepresenting where he had been on that day. In particular, by purporting to indicate
various attendances at Parliament House which did not occur. He was also dishonest in
recording that he had attended at various suburbs and not appropriately generically
described in that way. That he did so may well have been consistent with his usual practice
but it was dishonest on this occasion.

I am further satisfied that there can only have been one reason for the defendant to be
dishonest in this way and that was to misrepresent what he had actually been doing in
order to ensure payment by the Department. Had he been travelling on parliamentary
business or otherwise within entitlement there would have been no need to misrepresent
his movements. From this, it can be inferred that he was not travelling within entitlement
and that he knew he was not travelling within entitlement.

That being so, he must have known or believed that there was a substantial risk of loss to
the department, the risk being that a payment would be made and indeed was made on his
behalf in respect of travel for which he had no entitlement. | therefore find the charges
proved.

It is apposite at this point to make some comments about the reasoning revealed in the
above extract. First, the Magistrate identifies the relevant dishonesty for each of the
offences as the appellant intentionally completing each of the Cabcharge vouchers with
misleading information, in the sense that the information provided on the face of the
vouchers did not correspond with the journeys actually taken. This was an error. The
relevant dishonesty alleged by the prosecution was claiming payment for travel in
circumstances where he had no entitlement to travel at public expense, when he knew
that he had no entitlement. In Peters v R (1998) 192 CLR 493 Toohey and Gaudron JJ
expressed the proper approach to a charge alleging dishonesty at [18]:

In a case in which it is necessary for a jury to decide whether an act is dishonest, the
proper course is for the trial judge to identify the knowledge, belief or intent which is said to
render that act dishonest and to instruct the jury to decide whether the accused had that
knowledge, belief or intent and, if so, to determine whether, on that account, the act was
dishonest.
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44,

45.

46.

The conduct of the appellant, identified by the prosecution as causing a risk of loss to
the Department, was the provision by him to the hire car operators of the various
Cabcharge vouchers for the journeys he undertook on each of the three relevant
occasions. There is no doubt that the appellant was aware that in the ordinary course
of events, the Department would pay the service provider the amounts referred to on
each of the vouchers. It was, indeed, his intention that the Department do so. If the
journeys the appellant undertook on those three occasions were journeys outside of his
entitlement to travel at public expense, and he was aware of that fact, his conduct in
completing and providing Cabcharge vouchers to the hire car drivers which he knew
would be paid by the Department was clearly dishonest. A finding that the details
completed on the various Cabcharge vouchers were false, in the sense of not
accurately reflecting the journeys undertaken on those days, may have been evidence
that the appellant engaged in the relevant dishonest conduct, but it was not itself the
relevant dishonest conduct.

Secondly, the Magistrate found that the appellant was dishonest in recording on a
number of the vouchers that he had attended “suburbs” when the locations he attended
were “far from suburban”. She acknowledged that this was consistent with his usual
practice, but then went on to say “but it was dishonest on this occasion”. Regrettably,
her Honour does not explain why she determined that this conduct was, to her
satisfaction, dishonest on this occasion when there was no suggestion that the same
conduct had not been dishonest on other occasions.

The process of reasoning engaged in by the Magistrate as revealed in the above
extract proceeded as follows:

(a) Step 1:the appellant dishonestly completed the vouchers by misrepresenting
his movements;

(b) Step 2: he did so to ensure payment by the Department;

(c) Step 3:if he had been travelling on parliamentary business there would have
been no need to misrepresent his movements;

(d) Step 4:therefore, he must not have been travelling on parliamentary business,
and he knew that he was not travelling on parliamentary business.

Before | examine these propositions, it is appropriate to consider the nature of the
present appeal and the law applicable to it.

The Nature of this Appeal

47.

This is an appeal under Part 3.10 of the Magistrates Court Act 1930 (ACT). Such an
appeal is by way of rehearing in which this Court must have regard to the evidence
given in the proceedings in the Magistrates Court and has power to draw inferences of
fact based upon that evidence: s 214 Magistrates Court Act. In Theodorelos v Nexus
Projects Pty Ltd [2009] ACTSC 149 at [78], Refshauge J described such an appeal in
the following terms:
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Appeal by way of rehearing is also one where the appeal court must determine whether the
decision of the body from which the appeal is taken is wrong, by that body falling into error
of law, making a finding of fact that is clearly wrong or exercising a discretion on a wrong
principle or in a way that is clearly wrong. Ordinarily, however, facts found based on the
assessment of witnesses will not lightly be overturned. The appeal court usually has power
to receive further evidence, though this is ordinarily subject to some restrictions. The
appeal court may also draw inferences itself from primary facts found by the body from
which the appeal is taken. The decision, however, is not restricted to making the decision
that should have been made by the body from which the appeal is taken but in determining
it the appeal court must have regard to the circumstances which exist at the time of the
appeal and by making its own decision on these circumstances.

48. In Fox v Percy [2003] HCA 22; (2003) 214 CLR 118 the High Court (Gleeson CJ,
Gummow and Kirby JJ) said at [25], regarding such an appeal:

... the appellate court is obliged to conduct a real review of the trial and, in cases where the
trial was conducted before a judge sitting alone, of that judge’s reasons. Appellate courts
are not excused from the task of “weighing conflicting evidence and drawing [their] own
inferences and conclusions, though [they] should always bear in mind that [they have]
neither seen nor heard the witnesses, and should make due allowance in this respect”. In
Warren v Coombes, the majority of this Court reiterated the rule that:

“[Iln general an appellate court is in as good a position as the trial judge to decide on
the proper inference to be drawn from facts which are undisputed or which, having
been disputed, are established by the findings of the trial judge. In deciding what is
the proper inference to be drawn, the appellate court will give respect and weight to
the conclusion of the trial judge but, having reached its own conclusion, will not
shrink from giving effect to it.”

(Citations omitted)

49. Particular principles apply in appeals where it is alleged that a verdict is unsafe or
unsatisfactory. In M v R [1994] HCA 63; (1994) 181 CLR 487 the High Court (Mason
CJ, Deane, Dawson and Toohey JJ) at [7] set out those principles:

Where, notwithstanding that as a matter of law there is evidence to sustain a verdict, a
court of criminal appeal is asked to conclude that the verdict is unsafe or unsatisfactory, the
question which the court must ask itself is whether it thinks that upon the whole of the
evidence it was open to the jury to be satisfied beyond reasonable doubt that the accused
was guilty. But in answering that question the court must not disregard or discount either
the consideration that the jury is the body entrusted with the primary responsibility of
determining guilt or innocence, or the consideration that the jury has had the benefit of
having seen and heard the witnesses. On the contrary, the court must pay full regard to
those considerations.

(Citations omitted)
50. Later, at [9], they said:

In most cases a doubt experienced by an appellate court will be a doubt which a jury ought
also to have experienced. It is only where a jury’s advantage in seeing and hearing the
evidence is capable of resolving a doubt experienced by a court of criminal appeal the
court may conclude that no miscarriage of justice occurred. That is to say, where the
evidence lacks credibility for reasons which are not explained by the manner in which it
was given, a reasonable doubt experienced by the court is a doubt which a reasonable jury
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52.

53.

ought to have experienced. If the evidence, upon the record itself, contains discrepancies,
displays inadequacies, is tainted or otherwise lacks probative force in such a way as to
lead the court of criminal appeal to conclude that, even making full allowance for the
advantages enjoyed by the jury, there is a significant possibility that an innocent person
has been convicted, then the court is bound to act and to set aside a verdict based upon
that evidence.

(Citations omitted)

A ground of appeal alleging that a verdict is unsafe will only be made out where the
appeal court, having conducted its own independent examination of the evidence,
concludes that the tribunal of fact was bound to have a reasonable doubt about the
guilt of the appellant. As Hayne J (with whom Gleeson CJ and Heydon J agreed) in
Libke v The Queen (2007) 230 CLR 559 at [113] said:

But the question for an appellate court is whether it was open to the jury to be
satisfied of guilt beyond reasonable doubt, which is to say whether the jury must as
distinct from might have entertained a doubt about the appellant's guilt. It is not
sufficient to show that there was material which might have been taken by the jury to
be sufficient to preclude satisfaction of guilt to the requisite standard.

(Emphasis in original)

The prosecution case against the appellant with respect to all three charges was
circumstantial. In assessing whether a verdict of guilty in a circumstantial case was
unsafe or unsatisfactory an appellate court must consider the totality of the evidence
taken together. In The Queen v Hillier (2007) 228 CLR 618 Gummow, Hayne and
Crennan JJ (with whom Gleeson CJ and Callinan J agreed) said at [48]:

Often enough, in a circumstantial case, there will be evidence of matters which,
looked at in isolation from other evidence, would yield an inference compatible with
the innocence of the accused. But neither at trial, nor on appeal, is a circumstantial
case to be considered piecemeal.

The injunction against considering a circumstantial evidence case piecemeal does not
mean that a tribunal of fact or, on appeal, the appellate court is prohibited from
examining individual pieces of evidence in order to determine what weight may be
attributed to them. Indeed, it is clear from the authorities that an appellate court has an
obligation to conduct its own independent examination of the evidence. A
circumstantial case may be likened to a cable in which none of the strands of the cable
may be sufficient to bear the weight (that is, to establish the guilt of the accused) but,
when placed together, are sufficient. That is not to say, however, that the strength of
individual strands cannot affect the strength of the cable. A weakness in the evidence
concerning a particular relevant circumstance is itself a circumstance that must be
considered as part of the evidence. The evidence must be considered “warts and all”;
to do otherwise would be to consider the evidence not as a whole, but at its highest.
What is required is an examination of the evidence in its totality and a determination of
whether it was open to the Magistrate to find the appellant guilty of the charges based
upon that evidence considered as a whole.
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Consideration

54.

55.

56.

57.

In the proceedings before the Magistrate, the prosecution failed to call Timothy Knapp
or Inge-Jane Hall to give evidence. Both were apparently material witnesses, with
Timothy Knapp having travelled with the appellant on 20 January 2010 and on 12 April
2010 and Ms Hall travelling with him on 27 June 2010. It may well be expected that
they would have knowledge of what the appellant did, where he went and to whom he
spoke during those periods he was not in the presence of Mr Green or Ms Crossin. As
members of the appellant’s staff, they may also be expected to have some knowledge
of the purpose of the journeys. Two things may be said about this failure. First, no
inference against either the accused or the prosecution arises from the fact that they
did not give evidence: Dyers v R [2002] HCA 45; (2002) 210 CLR 285. Secondly, and
most importantly, the fact that the prosecution did not call these witnesses meant that
there was no direct evidence of what the appellant did, who he may have met and
spoken to or where he went after he left the hire car at each of the stops during these
journeys. In the absence of direct evidence, the prosecution case against the appellant
with regard to each charge was purely circumstantial. The absence of direct evidence
was a significant weakness in the prosecution case, such that any inference of guilt
was not strengthened by the failure of the appellant to give evidence: see
Weissensteiner v The Queen [1993] HCA 65; (1993) 178 CLR 217.

In a circumstantial evidence case, the guilt of the accused is not proved by establishing
that guilt is a rational inference based on the evidence. In such a case it may only be
proved where guilt is the only rational inference available: Shepherd v R (1990) 170
CLR 573 at 578. In order to find the appellant guilty, the Magistrate was obliged to
exclude any hypothesis consistent with his innocence: Chamberlain v R (No 2) (1984)
153 CLR 521 at 535. There was no onus on the appellant to advance such a
hypothesis: R v Betancur-Galvis [2003] NSWCCA 333; (2003) 142 A Crim R 527, nor
was it necessary that the Magistrate be satisfied that any alternative explanation of the
circumstantial evidence was of equal or greater strength to the inference of guilt in
order to displace that inference: Mannella v The Queen [2010] VSCA 357.

The hypothesis or inference which the Magistrate had to reject in order to convict the
appellant of any of the charges was that a purpose of the relevant journey was to
engage in parliamentary business. The Magistrate sought to avoid giving meaning to
the phrase “parliamentary business” in the Determination by focusing on whether she
was satisfied that the purpose of each of the relevant journeys was purely personal.
The Magistrate, however, never made a specific finding as to the appellant’s purpose in
making any of the relevant journeys, confining herself to finding that his attendance at
the various wineries and restaurants was “consistent with” attendance for wine tasting
or to have a meal. No specific findings were made as to what the appellant did, or who
he saw or spoke to when he was not in the presence of Mr Green or Ms Crossin.

It is necessary, to some extent, to grapple with the meaning of the term “parliamentary
business” in the Determination, because any judgment that he was travelling on purely
personal business implicitly involves a rejection of the proposition that a reason for the
journey was parliamentary business. Making such a judgment necessarily involves a
conclusion that the proven circumstances surrounding each journey precludes the
reasonable possibility that he was travelling on parliamentary business. It is necessary
to determine what may fall under the rubric of parliamentary business before any
judgment can be made that the circumstances revealed by the evidence do not allow
for the rational possibility that it was a purpose of his journey. To express it figuratively,
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59.

60.

you cannot reject the proposition that evidence will not fit into a particular mould unless
you know the shape of the mould.

In the absence of any definition of the term “parliamentary business” in the
Determination, it is a term susceptible to a number of different interpretations. At its
narrowest it could mean activity directed by parliament. Even a cursory examination of
the Determination makes this an unacceptable interpretation. A more expansive
interpretation would be any business connected with the business of the Parliament
and an even more expansive interpretation would include business relevant to a
Member's duties as a Member of parliament. It is not possible to give definitive
meaning to the term, but some relevant observations may be made.

Despite a recommendation by the Australian National Audit Office in 2002, repeated in
its 2009 report titled “Administration of Parliamentarians Entitlements by the
Department of Finance and Deregulation”, that the term “parliamentary business” be
defined in the Determination so as to provide greater certainty and transparency in the
use of parliamentary entitlements, the Parliament has not done so. This, together with
the terms of the Determination, suggests an intention that the term is to be given a
broad interpretation, consistent with the significant latitude to act, based on their own
judgment, that must be given to an elected member of the legislature. If Parliament had
intended to restrict the meaning of parliamentary business in the Determination so as
to limit the degree to which members were entitled or expected to use their own
judgment as to what constituted parliamentary business, it would have done so. That is
not to say that minds may not honestly differ as to whether there is a sufficient
connection between the purposes of a particular journey undertaken by a MHR and
parliamentary business, so as to entitle a Member to travel at public expense. It is clear
that this is an issue the Parliament has had to grapple with and which it addressed in
the “Minchin Protocol”, which was referred to in the evidence of Mr Miles. This is a
procedure allowing for the Special Minister of State, acting on the advice of the
Department, to invite a MHR to repay the value of a claimed entitlement considered by
the Department to have been used outside of the prescribed rules of the entitlement. In
some circumstances, the Minchin Protocol allows for a referral of evidence concerning
the use of MHR's entitlements to the Australian Federal Police, but it will be observed
that the Minchin Protocol does not provide for anyone other than the individual MHR to
make a determination that they were, or were not, travelling on parliamentary business.
A request for repayment of a disputed entittement may be made, but there is no
mechanism to force a MHR to repay a disputed entitlement.

Once it is accepted that the term “parliamentary business” in the Determination is to be
given a broad interpretation and that, as a matter of necessity, it must be left to an
individual MHR in the first instance to form his or her own judgment as to whether a
particular journey is for the purpose of parliamentary business, it becomes apparent
what a difficult task the prosecution assumed in bringing these charges against the
appellant. This is particularly so in circumstances where the prosecution did not
propose calling the only witnesses who could give direct evidence of what occurred
during significant portions of these journeys. A journey will be for the purpose of
parliamentary business where it is for the purpose of conducting a meeting, no matter
how brief, relevant to the business of the Parliament or the MHR’s duties as a
parliamentarian. A journey will also be for the purpose of parliamentary business if its
purpose is to obtain information relevant to some issue before the Parliament, or to the
MHR's role as a parliamentarian. From the evidence of Mr Miles at [32] above, it
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62.

63.

64.

appears that such a purpose will extend to travelling with a staffer to conduct a meeting
with the staffer at a location other than Parliament House. It is a matter for the MHR to
judge whether that was necessary or appropriate. There is nothing in the Determination
or in the Members Handbook to suggest that there is some requirement for a MHR to
only conduct parliamentary business in offices provided at Parliament House.

A great deal of trust is reposed in MHRs to use their entitlements only for parliamentary
business. The nature of their position as elected Members makes that not only
inevitable, but also desirable in the public interest. To the extent that a MHR may
abuse their entitlements, this may be dealt with by the Parliament itself or by the MHR'’s
electorate. In saying this, | do not mean to suggest that a Member of Parliament may
never be prosecuted for a criminal offence arising out of the misuse of entitlements. |
merely observe the forensic terrain in which courts are asked to determine whether
there has been a misuse of entitlements and whether any such misuse was dishonest.

The Magistrate, correctly in my opinion, determined that no finding of dishonesty could
be made against the appellant based upon his preference for using Cabcharge
vouchers rather than using his Cabcharge Card to electronically pay for the three
journeys the subject of the charges. The evidence very clearly established that it was
the appellant’s practice to pay using vouchers, and that this was a practice accepted by
the Department.

The Magistrate found that the appellant was dishonest in completing the Cabcharge
vouchers on each of the three days in question, in that he had “misrepresented” where
he had been on that day. In particular, he was dishonest by purporting to indicate
“various attendances” at Parliament House, which did not occur. She also found that he
was dishonest in recording that he had attended “suburbs” when the locations he
attended were “far from suburban and not appropriately generically described in that
way”. As | noted at [45] above, this finding was an essential link in the chain of
reasoning adopted by the Magistrate. | observe that the Magistrate did not make a
finding that the use of multiple vouchers by the appellant to pay for each of these
journeys was indicative of dishonesty. There were good reasons why she would not do
so. On the first journey the subject of a charge, on 20 January 2010, the appellant gave
an explanation for using multiple vouchers. He told Mr Green that it made processing
the vouchers easier. There was support for the truth of that proposition in the evidence
of Mr Miles, who essentially testified that if the cost of travel did not appear to equate
with the description of any travel available to the Department, questions may be asked
of the Member. Such enquiries, it may be inferred, may delay payment and increase
the administration required of the appellant’s staff.

When assessing the significance, to the evidence as a whole, of the circumstance that
the appellant used the term “suburbs” in a number of vouchers as a description of
destinations in any assessment of the adequacy of the evidence to support a
conviction, a number of matters need to be considered. First, there was substantial
evidence that the appellant was in the habit of using the word “suburbs”
indiscriminately when completing Cabcharge vouchers. Secondly, there was no
obligation imposed on the appellant by the Determination to provide information,
whether on the vouchers or otherwise, of where he had travelled during the journey.
The Department, according to the Senators and Members Handbook 2007, did not
request this information. If each of the journeys had been paid electronically by the
appellant using his Cabcharge card, details of the journey would not have been made
available to the Department. The only information which would have been available to
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66.

67.

68.

69.

70.

the Department was the pickup point and the final destination. It may be inferred that
the Department did not consider this information to be important. This, together with the
appellant’s practice of using the term “suburbs” indiscriminately when completing
Cabcharge vouchers, is consistent with the appellant also being of the view that the
information was unimportant.

With regard to the proposition that the appellant was dishonest by misrepresenting that
he had attended at Parliament House during these journeys, | noted that the
appellant’s entitlement to travel on parliamentary business was not dependant on the
journey commencing or terminating at, or involving a stop at, Parliament House.

Having made the above observation, the Magistrate was clearly correct in finding that
the information provided by the appellant on the Cabcharge vouchers did not
accurately reflect the travel undertaken. It was open to the Magistrate to infer that this
was evidence of dishonesty on the part of the appellant. It was not, however, the only
inference available on that evidence. The Magistrate acknowledged that the appellant
had a practice of using the term “suburbs” in completing Cabcharge vouchers and that
the way he completed the vouchers on this occasion “may well have been” consistent
with this practice, but she concluded that it was “dishonest on this occasion”.
Unfortunately, as | noted earlier, the Magistrate provided no reasons for that
conclusion.

The Magistrate concluded that there could have been only one reason for the appellant
to have completed the vouchers in the way he did, being to “misrepresent what he had
actually been doing in order to ensure payment by the Department”. As noted above,
there were other inferences available as to why the appellant may have completed the
vouchers in the way in which he did. In addition, this conclusion by the Magistrate is at
odds with the evidence given by Mr Miles about the way in which such claims were
processed. As a long-term parliamentarian, it would be expected that the appellant
would be aware of the way in which such claims were processed by the Department.

Having concluded that the appellant had dishonestly completed the relevant
Cabcharge vouchers by misrepresenting his movements and that the only inference
available was that he did so in order to misrepresent what he had been doing so as to
ensure payment by the Department, the Magistrate then stated a further premiss, being
that if the appellant had been travelling on parliamentary business, he would not have
needed to misrepresent his movements. The validity of this step in the Magistrate's
reasoning process is, of course, dependent upon the.validity of the earlier conclusions
made by the Magistrate and assumes in particular that he was acting dishonestly in
completing the vouchers in the way in which he did. From these premisses, the
Magistrate inferred that the appellant had not been travelling on parliamentary business
and had known that he was not travelling on parliamentary business.

In its written submissions on this appeal, the respondent described the Magistrate’s
reasoning process in reaching the final conclusion that the appellant had not been
travelling on parliamentary business as “unassailable”. In my opinion, the reasoning
process, for the reasons which | have given, was quite tenuous.

To this point, | have concentrated on examining the reasoning process engaged in by
the Magistrate, with particular emphasis upon those circumstances she identified as
convincing her that the appellant was guilty of each of the charges. In my opinion this
reasoning process was flawed, partly by reason of misidentification of the dishonesty
alleged by the prosecution and partly because her Honour did not assess the evidence
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as a whole, as required in a circumstantial case. In assessing whether the evidence
could admit only one rational hypothesis, being the guilt of the appellant, | must
consider not only the evidence to which the Magistrate referred in her reasons as set
out above, but also the other evidence relevant to this issue adduced by the
prosecution. First, the prosecution relied upon the fact that each of the journeys was to
various wineries in the Canberra district. Secondly, the times spent at each winery
were consistent with either wine tastings or with the appellant having lunch. Thirdly,
there was evidence with respect to the first charge that the appellant had consumed
alcohol during the journey. Also on that journey, the appellant purchased a bottle of
wine. The prosecution also relied upon the fact that the wineries at which stops were
made had cellar doors. These are all circumstances that must be taken into
consideration.

The production and sale of wine at wineries such as those the appellant visited during
these three journeys is an industry. Wineries are part of the viniculture, hospitality and
tourism industries. Decisions made in the Parliament may have an effect upon these
industries. There was no evidence whether there was business before the Parliament
relevant to these industries at about the time that these journeys took place. The
prosecution also did not lead any evidence of the nature of the appellant’s electorate
and whether, by reason of the nature of his electorate, he may have had a particular
interest in viniculture, hospitality or tourism. The prosecution led evidence that between
January and June 2010 the appellant was a member of a number of Parliamentary
committees. No evidence was led of the nature of the business of these committees
during the period January to June 2010, so that there was no evidence that the
accused had no legitimate reason to attend wineries as part of the business of those
committees. A curious aspect of the evidence led by the prosecution in support of the
proposition that the appellant’s attendance at these wineries was for personal purposes
was the lack of evidence of purchases of wine by him. The evidence only establishes
the purchase of one bottle of wine over the three journeys. This, of course, does not
mean that the circumstances relied upon by the prosecution are to be ignored, but the
ambiguous definition of ‘parliamentary business’ means that one cannot conclude that
the purchase or consumption of alcohol, or meal, by a parliamentarian is inconsistent
with a journey being taken for the purpose of conducting parliamentary business.

Conclusions

72.

| accept that the evidence before the Magistrate was capable of raising, as a rational
inference, the proposition that the appellant undertook each of the three journeys for
purposes unrelated to parliamentary business. She may have been entitled to
conclude that it was the most probable inference. The crucid question is, was it the
only rational inference available on the evidence? In my estimation, it clearly was not.
The breadth of activity that may be encompassed by the term “parliamentary business”
in the Determination means that the prosecution had to disprove the rational possibility
that the appellant travelled to the various wineries, for example, for purposes of
informing himself about those businesses as part of his function as a parliamentarian,
based upon his judgment of the need for such travel for that purpose. The prosecution
further had to exclude the possibility that the travel was for the purpose of meeting a
third party, in circumstances where there was no evidence of who the appellant may
have communicated with prior to, or during, the journeys. The prosecution also had to
exclude the possibility that the appellant had determined to conduct meetings about
parliamentary business with his staff member at a location other than Parliament
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House for reasons which he considered adequate. Other potential scenarios may no
doubt be posited. The fact is that the prosecution could not exclude these rational
inferences, and as such the guilt of the appellant was not the only rational inference
available on the evidence. It follows that it was not open to the Magistrate, viewing the
evidence as a whole, to convict.

The appeals will be upheld and the convictions and penalties imposed by the
Magistrate will be set aside. Verdicts of not guilty will be substituted with respect to
each charge. | will hear the parties on the question of costs.

| certify that the preceding seventy three [73]
numbered paragraphs are a true copy of the
Reasons for Judgment of his Honour Justice Burns.

Associate: [/ U 72/’0/" é .

Date: 26 February 2015
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